sionary rule to state courts affords a starting point for active and intelligent cooperation between federal and state courts. The unresolved questions that attend the exclusionary rule can serve as catalysts of law that could foster harmonious relations among federal and state governments in their common responsibility of balancing individual freedom against governmental regulation and restraint.
It bears emphasis at the outset that the exclusionary rule now to be uniformly observed in state courts is not implemented with specifications such as attend a Uniform Act. There is no mandate in the Mapp opinion that as the states henceforth abide by the exclusionary rule, they must also abide by its various interpretations in the federal courts, interpretations freighted with orthodox property and tort concepts. There is no identification of who has standing to invoke the rule. There are no directives for or against retroactivity.
There is no bill of particulars as to what constitutes lawful arrest or reasonable search incident to lawful arrest. Silence rings the large question of permissible investigation before arrest. Silence rings the large question of how much sweep there can be to a search. We will have to find out what constitutes probable cause for arrest and probable cause for a warrant. We will have to find out what it is that makes a search or seizure unreasonable. And now that the erstwhile rule of evidence is transfigured as constitutional doctrine, now that it has emerged from the wings to the inise en sccdne of the fourth amendment, what will become of its unsettled relations with the fifth amendment, which has not yet so boldly advanced as the fourth from the wings of the fourteenthamendmet.To cll but a partial roll of the myriad questions is to seize how spare is the rule of Mapp and to understand how wide must be our search for the clues to its orderly evolution. We will come upon enduring answers only if we first come to some understanding of the nature and scope of the right to privacy that the fourth amendment protects.
Such understanding will take time, but it is not impossible to achieve. DUKE LA W JOURAL [Vol. 19672: 3 19 At least the unresolved problems about the borderline bctwccii lawful and unlawful police conduct in search and seizure are now out in the open. Some have criticized the exclusionary rule as if it had engeitdered the problems. In fact it has tardily excavated them from the oubliettes where lie the stifled problems of the law. So long as illegally obtained evidence remained admissible in many states there was little motivation for full-scale inquiry. The exclusionary rule of Mlapp provides that motivation, even though it cannot of itself work any immediate transformation in the neglected congeries of inchoate concepts regarding the legality of police conduct.
As some twenty-five states now make up for lost time and begin their education in the biokinetics of law enforcement agencies, it may be useful to bear witness to my own education regarding such problems. In 1942 I wrote an opinion rejecting the exclusionary rule 4 and in 1955 the opinion that established it in California. The education that leads a judge to overrule himself and his subsequent education in developing the new rule may serve as a relevant introduction to the responsibilities now incumbent upon all state courts in sequence of Alczpp v. Ohio.
In 1942 clear academic postulates were as yet unclouded by long judicial experience. Fugitive misgivings about admitting illegally obtained evidence gave way to the overwhelming relevance of the evidence. True, one was not insensitive to the forward-looking logic that envisaged a guilty defendant as a prototype victim of unlawful police intrusion. Still I was able to decide, though in decidedly negative tenor, that:
It does not necessarily follow, however, that the use in a court of law of evidence thus obtained is so contrary to fundamental principles of liberty and justice as to constitute a denial of due process of law. A criminnal trial does not constitute a denial of due process so long as it is fair and impartial. . . . The fact that an officer acted improperly in obtaining evidence presented at the trial in no way precludes the court from rendering a fair and impartial judgment.
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If that was hardly a ringing endorsement of illegally obtained evidence, it was all that was needed as a ticket of admission.
My misgivings about its admissibility grew as I observed that time after time it was being offered and admitted as a routine procedure.
It became impossible to ignore the corollary that illegal searchcs and seizures were also a routine procedure subject to no effective deterrent; else how could illegally obtained evidence come into court with such regularity? It was one thing to condone an occasional constable's blunder, to accept his illegally obtained evidence so that the guilty would not go free. It was quite another to condone a steady course of illegal police procedures that deliberately and flagrantly violated the Constitution of the United States as well as the state constitution.
Ah, but surely the guilty should still not go free? However grave the question, it seemed improperly directed at the exclusionary rule. The hard answer is in the United States Constitution as well as in state constitutions. They make it clear that the guilty would go free if the evidence necessary to convict could only have been obtained illegally, just as they would go free if such evidence were lacking because the police had observed the constitutional restraints upon thcm. It is seriously misleading, however, to suggest that wholesale release of the guilty is a consequence of the exclusionary rule. It is a large assiumption that the police have invariably exhausted the possibilities of obtaining evidence legally when the)' have relied upon illegally obtained evidence. It is more rational to assume the opposite when the offer of illegally obtained evidence becomes routine.
It was the cumulativp effect of such routine that led us at last in the case of People v. Cahan to reject illegally obtained evidence. It had become all too obvious that unconstitutional police methods of obtaining evidence were not being deterred in any other way. We summed up the sorry experience that led us to conclude that the exclusionary rule was now imperative:
We have been compelled to reach that conclusion because other remedies have completely failed to secure compliance with the constitutional provisions on the part of police officers with the attendant result that the courts under the old rule have been constantly required to participate in, and in effect condone, the lawless activities of law enforcement oficeis.7
The Ca/an decision had one immediate salutary effect. Public ignorance and indifference now gave way to lively public discussm on the problem of what constitutes lawful police conduct. The realizationl struck many for the first time that the conduct of police in searches, seizures, arrests, and investigations could be crucially relevant in criminal prosecutions. In the midst of partisan hues and cries more than 
0HO
323 one thoughtful observer came to realize how passive the average lawabiding citizen must have been and how emotional he had now become about constitutional guarantees that concern him as significantly as they concern the most sordid criminal.
Our court had not long to wait for the test cases that would compel clarification of the exclusionary rule. At the same time they would sound out whether the rule, set up as a deterrent to lawless police action, was proving itself a realistic influence without facilitating the exoneration of crime. Some hundred cases arrived in the wake of Ca/an. Now that we look back on them with perspective, we find them a reasonably orderly constellation. Unquestionably the police now have a clearer idea than before of the restraints upon them. At the same time they are bound to have a clearer idea of the large authority they may still invoke in law enforcement.! It is significant that in the seven-year period of the exclusionary rule in California, marked by long overdue clarification of standards of reasonableness in law enforcement, there has been substantial abatement of the fear that the rule would frustrate law enforcement. It has become increasingly clear that acccleration of crime in our state, as in others, cannot be explained by simplistic reference to the presence or absence of the exclusionary rule.
By 1961, roughly half of the states had adopted the exclusionary rule, with local variations. There was no uniformity of interpretation, however, and less than consistency in either the federal or state gloss of the rule. There emanated from the federal cases a sensitivity to federalstate relations that goes far to explain the willingness of the United States Supreme Court to afford the states ample time and latitude to determine how to enforce the right it had announced in Wolf v. Colorado' in 1949 31 (1949) .
It may be helpful at this juncture to speculate why it was so long in coming, so that wc can anticipate the problems ahead. .Vlapp amplified the Wolf declaration that the fourteenth amendment incorporated the core of the fourth, the constitutional right to be secure against unreasonable searches and seizures; henceforth that right would be interpreted as attended by the exclusionary rule in state as well as in federal courts. It is not enough to say, however, that Mapp thus simply extended one more constitt'.ional standard of due process to state courts, comparable to others that transcend the orthodox requirements of a fair trial. The intriguing question is why this standard came so much later than the others, when so vital a constitutional right was in issue.
The Supreme Court had long since moved to protect rights of no greater importance. Notably, it had long since compelled the exclusion of involuntary confessions." The constant basis for exclusion proved to be other than untrustworthiness of confessions resulting from coercion, however crude or subtle,1 4 such confessions could at times be highly trustworthy. The constant basis for exclusion proved to be other than the prejudicial effect of coerced confessions; there was at thmes other incriminating evidence so overwhchaing as to rule out any pr-obablty that the admission of the confession contributed to the conviction."
There remains a const; it basis for exclusion in the de.os~ated necessity of deterring invasions of a constitutional right, undeterred by lesser means, with a remedy of constitutional magnitude."' Such a basis appears equally rational whether one envisages the constitutional invasion as beginning with the extraction of the confession' 7 or with the use of the confession at the trial."' tary confesLsions is not the de terrence of aI les police action but a core pt of fuir trial encompassing the right to such exclusion and henc.e that such exclusion is a constitutional mandate. Accepting the iew that the bisis for the exclu'ion of evide cc obtAined by unreasonable search or seizure is the deterrence of lawlcs police activn, it does not recognize such exclusion as a constitutional mandate. The failure to envisage th two situations as analogous may be attributable first to the large assumption that fair trial
There ire s:rong parallel between the uncontitutionally obta inetd evidence of involu'ntary coife-sions and the unconstitutionally obe 1 evidence of unreasonable searches and seizures. The more one icfCke on how serious a turn either sort of unconstitutional invasion can take) the more superficial it seems to view the first as the more heinou.. There is no scale of decorum according to setting in the rampages of the lawless. So much at last Ma pp recognized, when it invoked as a constant basis for its newly stated exclusionary rule the demonstrated necessity of thus deterring invasions of a constitutional right, just as it had in the confession cases. The lag in recognizing the kinship between involuntary confessions and unreasonable searches and seizures may be explained by the relatively small strain on federal-state relations in local law enforcement. tively limited volume of cases involving the first, and hence their relaAccordingly, rules have developed of reasonable consistency and of nation-wide application to govern the exclusion of involuntary confessions. In contrast, the pi oblem of what constitutes unreasonablc search and seizure is omnipresent and of endless variety. It encompasses police conduct in every stage of police activity from investigation through arrest up to trial and in every kind of situation from the safe and coinmonplace to the dangerous and extraordinary. It is the problem of government personified, wearing a badge of authority, reaching all sorts of people where they live. It is the problem of protecting the Jaw-abiding from the lawless and even the lawless from one another. Most important of all, it is the problem of protecting the law-abiding and even the lawless from excesses of official power. And as always in the law it is a problem of degree, of what is reasonable or unreasonable under all the circumstances.
So polymorphous a problem was bound to present unusual risks to federal-state relations. Strains might ensue from shortsighted or clumsy solutions. Nevertheless there is cause to regret the long Japsbetween Wl'olf '. Colorado and Mapp v. Ohio during which the federal exclusionary rule went its meandering way, more state exclusionary rules sprang up and went their meandering ways as did pre-existing ones, requires exclusioni of involuntary confessions however trustworthy or free of piejudicial effect, by relation tad: to 1-I" les. police action, and then to a failure to maintain same standard of fair trial and make the s-am relation back as to evidence obtained from an unreaso'nble s-arch and seizure. The import of such reasoning is plain. Lawless police action in extracting involuntary confeedons, even though it may involve no more than skillful psychiatric ques.tioning, is bu libu lassle police action in searches and seizures, however urrestrained, is not so bad. 367 U.S. at 672-86. and a loyal oppo-ition of state continued to admit the evidence, and no questions asked.
For more than a decdde, Wo!f'.. ight without a remedy frustratec the poss ibilities of litigation iII the Supr eie Court that could have given more than spectral illumination of the right. In consequence no case law developed at the highest level to yield guiding standards for determining what searches and seizures would be subject to condemnation under the fourteenth amendnnt. The most we learned was to b newly skeptical of the old adage that half a wolf is better than none. Even in states most jealous of their prerogatives, most on guard against federal interference, the growing overlap of state and federal police problems must have brou'git home the inevitability of a constitutional remedy to complement the constitutional right against unreasonabll scarches and sc-ures. There was increasing restiveness over the uncertainties engendered by the lack of a nationwide exclusionary rule.
Any state tha't adopted its own exclusionary rule soon learned that the day-to-day re'ponsibility of policing the police involves cloSe an 1 continuail examination of local poli" practiccs in the co;ext of 1C, 1 community problems and loecal statuteS. In the main such a rc 1 an sibility cui hardly be shifted from 't te court conversmt wih t 1:o1 scenc to the United States Supreme Co'rt, particulairly since the jaIier would be in no position to take on so oncrous a burden.
By way of conveying what such a burden would be, I need only refer to what it has been in my own state and, with adjustments for loal variations, you can multiply it by fifty. In California alone hundrc 0 of scarch and scizure cases have conic beore the appellate courts < C the state adopted the cxclusionary rule in 1955, and they have c i pelled detailed articulation of what is reasonable and what is unre -a able. The procession of cases continucs, though in diminishing forcc, just as the procession continies in any other field of the law whemrc the issue of reasonablCIes turns on a ni% n co mbiiilon of facts. There Ic littlhe chanice thait the Uniited States Supreme Coourt would be willing and able to receive fifty such processions mirching through its doors, callin upon it to give the details that makc u) thC ho ccill l who search and seize. The Court may well decide to leave to the state courts substanti-l latitude in the development of local rule-:. Local iro'lens of law enforcement are of a'qiedifferent order from fedcrl problemn.
'rom likely to call for emcrgency action. They are also much noi c to have direct impact on the community. They are more likely to present the dilenma that compels balancing the very present evil of freeing the guilty against the evil threat that condonation of lawless police action bodes for the right to privacy of the law-abiding. The state courts are well situated to develop local precedents flexible enough to allow for the innocuousness of an occasional unwitting technil cal infraction, flexible enough to take account of the cunulativ ely evil cffcct of deliberate infractions, flexible enough to serve in a variety of situations from routine inspections to police emergencies. It is reasonable to assume that there will be appropriate local rules even tlough they may not be symmetric with the federal ones. To displace thc mechianically would be to invite inpairnent of federal-state relatio t little purpose. Local rules can serve well as an immediate dcton< to lawIcss action. They will have constitutional sanction, for wh: action is illegal is perforce unrcasonablc. Fromn wh;chevci w' looks at the problem, from the city hall to the nation's c1'pit 1, it ' seems reasonable to supj)psc that it will lie with the state courts to t the initiative in giving meaning to Ma pp.
Nevertheless the United States Supreme Court still confronts a special new responsibility of its own. Sooner or later it must establish ground rules of unreasonableness to counter whatever local prcssurcs there might be to spare the evidence that would spoil the exclusionary rule. Its responsibility thus to exercise a restraining influence looms as a heavy one. It is no mean task to forinulate farsighted constitutional standards of what is unrcasonable that lend themselves readily to nation-wide application.
Such basic minimum standards will operate to deter unrcasonablk searches and seizures and to bar legislation that would sanction the admission of evidence obtained therefi-ron." Evei ry state would re-pect a decision that condemned specific conduct as unreasonible and hcnce outside conwtitutional boun d. It There is more to the trick than routine incantation and more to the rules than deserve application. Take for example the federal rule that attaches puzzling status symbols of admissibility to cvidence obtained in the course of a legal search and seizure either under a warrant or incident to a valid arrest. The evidence is admissible if it is contraband, not simply because of its evidentiary value but apparently also because the defendant has no right to own it.2" The evidence is admissible if it is stolen goods, not simply bec iuse of its evidentiary value but apparently also because the defendant is not the rightful owner. One might begin to think that admissibility is controlled by propeny concepts, but at this juncture night falls. The evidence is also admisi .ble when the defendant hr's the right to own it and is the rightful owNIr, not simply because of its evicentiary value but also because it was an instrument or a fr uit of the wrongdoingr'" or a r ecord that the defendant was required by law,' to keep."
Thus seveial tails wag in the dog of evidentiary value.
Dog it is when it has no tail, for the cases declare that the evidence is not admissible when it is of "evidentiary value only." This ground for excluding the evidence comes as something of a shock. There are explanations in the dark that the ratio de'ciden;di flows somehow from the fourth amendment to render the eistwhile legal search and seizure illegal and also from the fifth amendment to render the evidence inadmissible, Cc though ther-e was no compulsion on the defendant to produce it and hence no implied admission on his part that could be interpieted as self-incrimination.
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" The plot has only begun to thicken. value only" or has it been sublimated by alditives or does it qualify a a specialty such as a fruit? T apple and the arrow may be admissible, and also the bow; but the qt ,is it no more than an only? Should any state court in it right mind risk losing it in the pursuit of learning whatever the total message is of a federal rule of such elaborate obfuscation? Is it not possible to undertake orderly develop ment of local rules consistent with both coinuon sense and tie Constitution?"
In my state the penal code provides that a search warrant may iss.uC for the search and sci7ur e of any evicnece "which tends to show a felony h been comi>;jed, or tends to show that a partIcular prSon has committed a felony." 33 The statute in effect rejects the fceral rule barring search for evidence "of evidentiary value only." It neverthcless scens well within the Constitution, given the p liminary requisite of proibable cause for making the scarch. Even apart fron the statute it might well be consistent with the Constitution to mate a corparble search incident to a valid arrest, subject of cor(et .
to w 1 CVer Condiltioiis mi g' be necessary to guard a gaint unremonaler . Suppo. C for exsalnplc that ther e f IIs on the cIrs of prI-e a cr) f "D ) : shoot!" and then wvhat sounds like a shot, then tIe fl1 of a body. T police enter the suspected houce and find a cotp j.e with a bullet wonuel. They search foi and find the gun. The circumstances make it able for them to continue their search, regardless of whether it is incldental to the arrest of the cventual defendant or whether he has alrcldy made his escape. Suiely there would be no constitutional condition that they could seize only the gun that ws the instiutment of the cimne and that they must keep their distance from other evide-nec that would be "of evidentiary v alue only" on matters of such high relevance aS motive, premeditation, provocation, self-defensc, or the identity of the killer. Eloquent declarations of the past have condcmned unreasonable searches and seizurcs as invasions of the four walls that constitute a man's castle. However clearly such declarations have sounded the fourth amendment's concern with a man's right to privacy, their emphasis on the castle has not mciely restricted the right to proper ty connotations but has deadened inquiry into what constitutes the right in a modern context. The emphasis on the castle has taken some strangely litetral turns. The unwelcome king could not literally insinuate himself or a mechanical extension of himself through the door or the window or any other opeing. 33 l1e was free to post him ll anywhere outside, however, and to receive the evidence that c. mc through all too thin walls, with mechanical eyes and car as vell as h1t own." As a trespvs'er the king stood condem c, but as an e dropper he was tolerated, however unwelcome his intr usion within racc of the caves."
There has been no lack of signs that the right to privacy transcencl propetty connotations and that even in a property sense it needs redernition. For lack of live reinterpretation, however, confusion in the application of the four th amendment has mounted so greatly that it has more than once been despairingly noted in divergent opinions emanating from the Supreme Court itself. Confusion enough has resulted from over-refined preoccupation with trespass to property instead of with invasion of the right to privacy itself. There has been still more muddle ir the law of search and seizure as a result of the underdeveloped correlation between searches and seizures under a warrant not incident to a valid arrest and searches and seizures without a warrant incident to a valid arrest." In the latter situation the police are not required to call upon a magistrate in advance for a judicial determination of probable cause. Once they have made an arrest and obtained the evidence, their very success may serve as a retroactive makeweight for probable cause and thus tilt the scales for a judicial finding of such cause. Moreover, searches and seizures without a warrant, though always subject to the requirement of reasonableness, are not under the constraint of specifications "particularly describing the place to be searched and the persons or things to be seized." We can better appreciate the need for correlation once we perceive that a limited search and seizure under a warrant may culminate in a valid arrest and that further search and seizure beyond the warrant specifications may then be legitimated as incident to the valid arrest. 39 In other words, the police may have a shorter reach if they are armed with a warrant than if they are not. Understandably they may prefer to go unarmed.
So patent a discrepancy staggests how great is the need for a review of warrant requirements to determine whether they are unrealistically rigid in relation to the alternative of warrantless searches and seizures. Such a review would logically entail a converse inquiry, whether the sanctions of warrantless searches and seizures incident to a valid arrest are unduly lax.
Searching inquiry might also reveal a need for correlation of alternatives beyond these two. It might be possible, for example. sen the risk of arrest without probable cause by giving the police clear authorization to stop persons for rest rainedquestioning whenever there were circumstanccs sufficient to warrant it, cvn though not tantamount ause for arrest. Such a minor interference with pCr o:l liberty would touch the right to privacy only to serve it well. If questioning failed to reveal probable cause, it would thereby forestall invalid arrests of innocent persons on inadequate cause and the attendant invasion of their personal liberty and reputation.
40 If it revealed probable cause, it would do no more than open the way to a valid arrest. It would then not be possible for a guilt)' defendant to magnify slight detention for questioning, based on probable cause to question, into an arrest lacking the validity that proceeds from a higher level of probability, probable cause to arrest. If I refer again to local examples, it is only for the advantage of speaking from direct experience. We have had to rule in our state on the validity of an arrest in several cases in which officers on night patrol have observed automobiles or pedestrians in questionable situations that arguably fell short of probable cause for arrest. We have upheld the authority of officers not only to question but also to make a subsequent arrest on the basis of probable cause that developed in the course of the questioning."' When questioning prompts flight or obvious attempts to conceal or dispose of something, such action in sequence of the initial suspicious circumstances constitutes probable cause for arrest. It would seem highly unrealistic to hold such an arrest invalid on the ground that arrest actually coincided with the initial police questioning and that the then suspicious circumstances fell short of probable cause for arrest. Such technicality would invite the circumvention of building up suspicious circumstances to probable cause for arrest, and the eventual consequence might be lower standards of arrest. 42 Surely there is a middle ground between the excesses of questioning on mere suspicion and of invalidating an arrest that followed upon questioning on suspicion reasonably generated by the immediate circumstances.
If we keep in mind that the raison d'itre of the exclusionary rule is the &terrence of lawless law enforcement, we can guard against con fusion in the attendant rules we develop. At the outset we can rule out spurious reasons for exclusion. The objective of exclusion is cer- DUAKE L4li' JOUR AYL [Vol. i96:: 3u, ) 33. 4 tainly not to afford criminals a right to escape prosecution. At most the exclusionary rule will afford them a fortuitous escape when there is no way of obtaining evidence against them constitutionally. The objective of the exclusionary rule is certainly not to compensate the defendant for the past wrong done to him any more than it is to penalize the officer for the past wrong he has done. The emphasis is forward. The emphasis in our state on the deterrence of lawless law enforcement has given direction to our rules. As a result we have departed from long-entrenched federal rules on standing to object to illegally obtained evidence.
Those rules have rested on property concepts, with an admixture of tort concepts. Standing to object has depended on whether the defendant could show that he had a property interest in the premises searched or the evidence seized. The exclusionary rule ordinarily operated when such an interest existed, but otherwise failed to operate. This limitation may well have lessened its deterrent effect. Not until the Jones case in 1960 was standing to object accorded to "anyone legitimately on premises where a search occurs."" Whatever advance the decision makes from orthodox concepts, it indicates a continuing tendency to focus on a relation between the defendant and the property involved. Such a focus to ferret out some violated right of the defendant suggests, though perhaps unintentionally, that the objective of the exclusionary rule is to make amends to the defendant. What should be of primary concern is not the grievances of selected guilty defendants such as land-owners or the gentry of invitees, but the grievousness of official lawlessness.
That has been the primary concern in my state since we adopted the exclusionary rule in 1955. The defendant's standing to object does not depend on his showing that the evidence was illegally obtained in violation of some right of his, substantial or tenuous. He need only show that the state obtained the evidence illegally, whether in violation of his rights or those of third parties, which is to say that he must show that the state obtained the evidence in the course of a search and seizure that was unreasonable. 36z U.S. at 167. "This rule focuses inquiry on the reasonableness of the officer's conduct rather than on whose rights may have been violated. We pointed out that "if law enforcement officers are allowed to evade the exclusionary rule by obtaining evidence in violation of the rights of third parties, its deterrent effect is to that extent nullified. Moreover, such a limitation virtually invites law enforcement officers to violate the rights of third parties and to trade the escape of a criminal whose rights are violated for the conviction of DUKE LA V JOUR.YL A court nced no more be misled by inappropriate concepts of tort than of property. What matters primarily is not whether official conduct involved a tort to the defendant, but whether it was unreasonable in the constitutional sense. Thus, suppose that an officer arrested the defendant without probable cause and incident to the arrest made a search that established the defendant's guilt. His guilt might deprive him of an action for false arrest," 4 but it has not obliterated the unreasonableness of the arrest. An arrest without probable cause cannot be retroactively justified by what it turns up.
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Hence even in the absence of any tort to the defendant the exclusionary rule should operate if it is to serve its purpose of deterring unreasonable official conduct. The fortuitous absence of any tort to the defendant should no more operate to make the evidence admissible than should the fortuitous absence of any property interest that may be attributable to the defendant. * The prosecution also would stand to realize some gain if we freed the exclusionary rule from wooden association with tort and property concepts. With those concepts in the background, the focus would be on the reasonableness of the official conduct in the context of all the circumstances. It might be adjudged reasonable even if it involved a tort to the defendant or an invasion of some property interest of his. The evidence would then be admissible because it had been obtained without violation of the constitutional prohibition against unreasonable searches and seizures.
Suppose for example that the police respond to a telephone call from the operator of a rooming house who asks them to come and get narcotics that she has just discovered in her basement. They are unaware, as she may also be, that she had no right to enter the basement, which was rented to the defendant. The prevailing local view of privilege in the law of torts would determine whether or not the To hold otherwise "would defeat the purpose of the constitutional provisions prohibiting unreasonable searches and seizures and destroy the efficacy of the exclusionary rule in nany felony prosecutions. Officers would be free to arrest and search anyone, however innocent, in the hope that the search would justify the arrest." People v. Brown, 45 Cal. Ad 64o, 644, 290 P.2d 528, 530 (t955). The exclusionary rule "would fail of its purpose, if in the only area of its effective operation it could be defeated because the arresting officer guessed correctly in making an DUKl LITf JOUR1AL [ vol. 1962: 319 the police had reasonablc cau-e to make an arrest and search without a warrant or that their action was-otherwise justified. When the issue is raised at the trial itself, both sides may present cvidence bearing on the legality of the police action. On the basis of all of the evidence the trial court must determine whether the challenged evidence resulted from unreasonable search or seizure. As with the usual challenge to the admissibility of evidence, the decision is made by the trial judge. The decision is subject to review on appeal, but it will stand if it is supported by substantial evidence.
Once the trial judge has ruled on admissibility he does not in our state open the door to reconsideration of that issue by the jury. There is no parallel with the special procedure in many states, including California, regarding involuntary confessions whereby the trial court may initially admit the confession and then instruct the jury to disregard it if they find it was not voluntary.
We come now to a duster of problems on the retroactive application of the Mapp case. The reversal of defendant's conviction in that case, itself a retroactive application of the newly announced exclusionary rule, is in keeping with the usual practice when there is nothing to indicate that retroactivity would entail undue hardship on those who may have relied on law now displaced. They cannot plead reasonable reliance, let alone hardship, who may have relied on the now displaced law in violating the Constitution.
The retroactive application of Alapp confirms the similar application we made of the exclusionary rule when we established it in California. If experience is at least one of the best teachers, it may be helpful to draw on it for the cases subsequent to the adoption of our rule to illustrate how various can be the problems that attend retroactivity.
There were appeals in which the record did not clearly establish that the search or seizure was unreasonable. Even if it might appear so on the face of the record, there was always the possibility that the " "The rule of the confession cases is ju-Iid by the fact that the jury must necessarilv to informed of the circumnswIi, sU iy n the confe sion properly to evaluate it. The probative value of evidence obtained by search or seizure, howvever, does not depend on whether the search was legal or illegal, and no purpose would be served by having the jury make a second determination of that issue. Morcover, the legalit) of a search or seizure will frcquently depend on 'shether the offices had reasonable cause to make an arrest, and since such cause is not limited to evidence that would be admissible at the trial on the issue of guilt . . . , evidence that was otherwise inadmissible and prejudicial would frequently be presented to them if the jury were required to pass on the legality of the search or seicure." People -. Gorg, .S Cal. 2d 776, 781, 291 P.d
469, 472 (1955).
prosecution could have justified it as reazonab, but regarded. it a; mnnecessary to--do so when there was no bar to the admission of the evidence in any event under existing law. For the same reason defense counsel might well have deemed it useless to object to the admission of the evidence or to lay a foundation for its exclusion. Since we have no procedure for taking additional evidence on appeal in criminal cases we had to decide such cases on the records before us. There was a risk of penalizing defendants for failing to take steps to exclude the evidence. There was also a risk of undoing a legitimate conviction merely on the contention of the defendant that the evidence admitted had ensued from an unreasonable search or seizure. We found a middle ground for decision. The defendant could raise the issue of admissibility for the first time on appeal, if his case had been tried before adoption of the exclusionary rule and if there was substantial evidence in the record of unreasonable search or seizure.
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If the record was silent on the question, we presumed that the police acted reasonably."
There were other problems of retroactivity. What of the situation where the judgment of conviction had become final before the adoption of the exclusionary rule? We found guidance in the reasoning of the Cahan case that the exclusionary rule was no more than a judicially created rule of evidence. Accordingly such a judgment was not subject to collateral attack.
In such manner we weathered the period of adjustment that follows any overthrow of a familiar rule of law. By 1961, six years after we deposed our traditional rule, we were in some measure prepared for the advent of Mapp v. Ohio. Still, it has given our local revolution a new twist. The exclusionary rule of 1961 that now binds all the states is no mere rule of evidence, but part and parcel of the Constitution. It took time to deliver it to its destiny, but there is no longer any question that it has arrived. The great question now is how the fifty states will pay it their respects in view of the Supreme Court's affirmation in Mapp, accompanying the overruling of lolf, thlt the long-standing federal exclusionary rule has been constitutionlY 1required since its recognition in Weeks v. United States. thing is Cde.1r, in state and federal courts alike. Whatever the possibilitics that judgments of conviction can continue to withstand collateral attack, they can no longer do so on the ground that the usc of the challenged evidence violates no more than a rule of evidence.
Are there alternatives? The question is suggested by a significant footnote in the majority opinion in Mapp: "As is always the case, however, state procedural requirements governing assertion and pursuance of direct and collateral constitutional challenges to criminal prosecutions must be respected. . . .", In California courts, as in the federal courts) final judgments of conviction may be collaterally attacked by habeas corpus or other postconviction procedures if they have ensued from violations of certain constitutional rights, provided of course that ordinary remedies have been exhausted, were not available, or were excusably lost."" We find in the pertinent cases strong reasons to justify so drastic a remedy as collateral attack to vindicate the particular constitutional rights involved. It would be superficial to assume, however, that invariably there are such reasons. I have come to the view, set forth in a recent concurring opinion," that there are no such reasons to justify collateral attack as a method of vindicating a defendant's now-recognized constitutional right to the exclusion of evidence against him resulting from an unrctsonable search or seizure.
The most telling reason for collateral attack on judgments of conviction is that it operates to eliminate the risk of convicting the innocent. Such a risk attends any conviction ensuing from the witting use of perjured testimony,e 0 the suppression of evidence," an involuntary conlession," the denial of an opportunity to present a defense, 3 DUKE LA41W JOURNA1L denial of the right to counsel.' A comparable risk arises upon a failure to provide an indigent defendant with a trial transcript necessary to perfect his appeal."-The most telling distinction of a defendant convicted on evidence resulting from an unreasonable search or seizure is that he is clearly guilty. It is not the purpose of the exclusionary rule to protect the guilty. Its purpose of deterring lawless law enforcement will be amply served in any state from now on by affording defendants an orderly procedure for challenging the admissibility of the evidence at or before trial and on appeal.
Deterrence would be served but little more and at exorbitant cost by affording the weapon of collateral attack to those defendants who were convicted before the adoption of any exclusionary rule and hence had no way of challenging the admissibility of the evidence. To begin with, their cases arc history, and they should not now be given the power to rewrite it. To place at the disposition of the guilty 2n extraordinary remedy designed to insure the protection of the innocent would be to invite needless disruption in the administration of justice. There is a world of difference between a timely objection to evidence on the basis of the exclusionary rule and the uprooting of final judgments.
Consider the opportunities for collateral attack that would open up whenever the Supreme Court extended the scope of the exclusionary rule. Consider what untoward use of collateral attack there might be, for example, in the wake of the recent expansion of the exclusionary rule to bar in federal trials evidence resulting from unreasonable searches and seizures by state officers. Or consider a like sequence to the recent liberalization of the rules on standing to challenge the evidence. There might well be a quarrel between the Constitution and common sense if each such change served to invite fresh attacks on final judgments. Every judgment would be vulnerable that had been affirmed on appeal under the pre-existing rule. * It is not without significance that before the advent of Mapp the lower federal courts consistently held that the issue of admissibility cannot be revived by collateral attack."' There is all the more reason and to inform the public of the real problems awaiting solution. They can enlist support for the recruitment and retention of police well qualified f the many heavy responsibilities of law enforcement. They can bring 1 1, to others that such enforcement calls not only for skilled and intelligent officers of the law but also for a community of people who themselves show respect for the law in their everyday conduct. It is upon high police standards and community respect for the law and its officers that effective law enforcement basically depends. Given these, the courts will have a favorable environment for the orderly development of the exclusionary rule. Absent these, few would dare predict the consequences of Mapp v. Ohio at large in the fifty states.
